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No. 7832 


IN THE 


United States Circuit Court of Appeals 
For the Ninth Circuit 


a’ 


| ) 
JOHN P. McLAavuGHuin, as United States 
Collector of Internal Revenue, First 
District ob Calitorma, 


Appellant, 
VS. 
Coos Bay LUMBER 'COMPANY 
(a corporation), 
A Dance: | 


On Appeal from the District Court of the United States for the 
Northern District of California, Southern Division. 


BRIEF FOR APPELLANT. 


This is an appeal from the judgment entered by 
the District Court on November 22, 1934, in favor 
of the appellee, plaintiff below, and against the ap- 
pellant, defendant below, permitting recovery In an 
action at law of $2615.04, documentary Internal Reve- 
nue stamp taxes and interest, assessed against and 
paid to appellant by appellee for the taxable period 
February, 1928, together with interest and costs. (R. 
50-51.) Petition for appeal, assignments of error, 
notice, and citation on appeal, were filed by appellant 


on February 20, 1935. (R. 55-61.) The appeal was 
allowed by the District Court on that date. (R. 55.) 


The jurisdiction of this Court is invoked under 
Section 128 (a) of the Judicial Code, as amended by 
the Act of February 13, 1925, ¢. 229, 48 Stat. 936. 


QUESTION PRESENTED. 


Whether the transactions involved constitute tax- 
able transfers, by the former bondholders of the Pa- 
cific States Lumber Company, whose name was subse- 
quently changed to Coos Bay Lumber ‘Company, to 
their trustees, or nominees, of legal title to, or their 
respective rights to subscribe for, or to reccive legal 
title to, and the 63,757 shares of first preferred, 


lea! 


$100 par value, stock and 63,757 shares common, no 
par value, stock of Coos Bay Lumber Company, issued 
direct to such trustees, or nominees, in conformity 
with certain agreements and a plan of reorganization, 
in consideration for said bondholders’ bonds, within 
the meaning of the provisions of Section 800 and 
Schedule A-3, Title VIII, of the Revenue Act of 
1926, and Regulations 71, Articles 31 to 34, inclusive, 
particularly Article 34 (t). No opinion was rendered 
by the District Court. 


STATUTES AND REGULATIONS INVOLVED. 
The pertinent provisions of the statutes and reeula- 
tions involved are set forth in the appendix, tufira. 


STATEMENT OF THE CASE. 


This action at law was instituted in the United 
States District Court for the Northern District of 
California, Southern Division, on June 28, 1932, by 
Coos Bay Lumber Company, formerly Pacific States 
Lumber Company, a corporation, appellee herein, 
plaintiff below, against John P. McLaughlin, Col- 
lector of Internal Revenue, appellant herein, defend- 
ant below, for the recovery of $2615.04, assessed docu- 
mentary stamp taxes and interest 1n the amounts of 
$2550.28 and $64.76, respectively, imposed at the rate 
of 2 cents per share, on the claimed transfer bv the 
owners, o1 holders, of bonds of the Pacific States 
Lumber Company, to the trustees, or nominees, of 
said bondholders, of legal title to, or their respective 
rights to subscribe for, or to receive legal title to, and 
the 127,500 shares of stock of ‘Coos Bay Lumber Com- 
pany, upon issuance in consideration for their bonds, 
under the provisions of Section 800 and Schedule A-3, 
Title VIII, of the Revenue Act of 1926. 


The appellee’s complaint (R. 1-34) alleges that it 
had been illegally required to pay an assessment of 
documentary stamp taxes and interest in the agere- 
eate of $2615.04, no stamps having been purchased, 
affixed, and cancelled, by reason of such claimed trans- 
fer by such bondholders to their trustees, or nominees, 
in consideration for the bonds of said bondholders ; 
that said trustees received and held said stock as an 
original issue and not by transfer in any wise from 
any persons whomsoever; and that said tax was erro- 
neously and illegally assessed and collected, was filed 
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on June 28, 1932. On November 7, 1932, the appel- 
lant filed his answer (R. 34-38) to said complaint in 
the form of a general issue plea. On May 10, 1934, 
the parties filed their stipulation of facts and amend- 
ment of complaint (R. 39-48), written waiver of jury 
(R. 38), and the case was tried to the court without 
a jury on that date. CR. 51.) The stipulation of 
facts and amendment of complamt (R. 39-48) was 
offered and received in evidence on behalf of the 
appellee, without objection. Thereupon, both parties 
rested and the appellee moved for Judgment in its 
favor and moved the court to conclude from the 
stipulated facts that as a matter of law the newly 
ereated trustees referred to in said stipulation of 
facts were the only persons who ever had a right to 
receive the stock in question, that there never was 
a transfer to them by the bondholders or any other 
person or body of a right to receive said stock, and 
that the transaction did not constitute a taxable trans- 
action. Thereupon, the appellant moved for jude- 
ment in his favor, and further moved the court to 
conclude from the stipulated facts that as a matter 
of law the bondholders referred to in said stipulation 
of facts had a meht to receive the stock issued in 
consideration for their bonds and transferred to the 
newly created trustees such right, and that said trans- 
action constituted a taxable transaction. Thereupon, 
the court took the motions of plaintiff and defendant 
under submission and thereafter briefs were sub- 
mitted by the parties. (RR. 51-52.) 

On November 22, 1934, the court granted the ap- 
pellee’s motions, to which the appellant duly excepted, 
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and the appellant assigned said exception as ap- 
pellant’s exception No. 1. On November 22, 1934, the 
court denied appellant’s motions and the appellant 
excepted and assigned said exception as appellant’s 
exception No. 2. (R. 51-52.) The court thereupon 
ordered judgment to be entered in favor of the ap- 
pellee and against the appellant, without opinion, find- 
ines of fact and conclusions of law. (R. 49, 52.) On 
November 22, 1934, the Clerk of the District Court 
entered a formal judgment in favor of the appellee 
and against the appellant in the sum of $2615.04, with 
interest at the rate of 6 per cent per annum on 
$1575.13 from February 25, 1928, until paid, and 
$1039.91 from February 11, 1931, until paid, together 
with costs taxed $10. (R. 50-51.) Thereupon the ap- 
pellant filed his bill of exceptions (R. 51-52), stipu- 
lation of the parties in re bill of exceptions, and orders 
settling bill of exceptions which were allowed and ap- 
proved by the court on February 15, 1935. (R. 53-54.) 
On February 20, 1935, the appellant filed his petition 
for appeal (R. 55), assignment of errors (R. 56-57), 
notice of appeal (R. 58), praecipe for transcript of 
record (R. 58-59), clerk’s certificate (RR. 59-60), and 
citation (R. 60-61), which were approved and allowed 
by the court, without bond or other security, on that 
date. (R. 55.) 


The detailed facts are set forth in the complaint 
(R. 1-12) and Exhibits A (R. 13-23), B CR. 24-32), 
and C (R. 33-34), thereto attached, the answer (R. 
34-38), the stipulation of facts and amendment of 
complaint and Exhibit D (R. 39-48), thereto attached, 
and are in substanee as follows: 
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On September 18, 1925, the Pacific States Lumber 
Company, whose name was subsequently changed to 
Coos Bay Lumber Company, had issued and out- 
standing its first mortgage bonds in the principal 
amount of $7,000,000 and was in default m payment 
of principal and interest. (R. 2.) This amount of 
outstanding bonds was subsequently reduced to 
$6,375,700. CR. 5.) 


In September, 1925, there was organized a Bond- 
holders’ Protective Committee and on September 18, 
1925, such committee and the bondholders of Pacific 
States Lumber Company, entered into an agreement 
(R. 13-23), providing for the transfer, assignment, 
delivery, and deposit of all of their said bonds, 1n- 
cluding title and all rights and powers of every kind 
and description given by law, or by the terms of said 
bonds or any instrument securing the same, except 
the beneficial ownership thereof, to and with said 
Bondholders’ Protective Committee, for the purposes 
therein specified, in exchange for negotiable receipts 
to be issued, by the specified depositary receiving: such 
bonds, to such bondholder, each of whom, upon ac- 
cepting such negotiable receipts, and all transferees 
thereof, become fully bound by and a party to such 
agreement, the same as if each had signed the same. 
(R. 2, 3, 13-23.) 

On April 19, 1927, said Bondholders’ Protective 
Committee adopted a plan and agreement of reorgani- 
zation of Pacific States Limber Company (IR. +448), 
which provided for the cancelation of all of the out- 
standing stock of Pacifie States Lumber Company: 
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the issuance of first preferred stock, 7 per cent cumu- 
lative, in the amount of $6,827,700; second preferred 
stock, 6 per cent dividend paying, redeemable at par 
and accumulations, in the amount of $1,000,000; and 
68,277 shares of no par value common stock of such 
corporation. All of the first preferred stock and com- 
mon stock were to be issued, share and share alike, 
in exchange for each $100 principal of such outstand- 
ing bonds, to trustees of such bondholders, and any 
of such stock not so issued was to be cancelled. All 
of the second preferred stock was to be issued to a 
trustee for the former stockholders of such corpora- 
tion, of all classes, and divided in such proportion 
as such classes determine. In addition, such plan and 
agreement provided for the creation of a trust to re- 
ceive, hold, and vote such first preferred and common 
stock for the benefit of the owners thereof. with dis- 
eretionary power to sell all or either as a unit, upon 
terms sufficient to retire or purchase all of the first 
preferred stock at not less than par and accumulated 
dividends, unless otherwise authorized or instructed 
by 75 per cent of the first preferred stockholders. 
Such plan also provided for the sale or mortgaging 
of all the assets of the company upon a majority vote 
of such common stock and the appointment by the 
four investment bankers, who were the owners or 
holders of said outstanding bonds, of four voting 
trustees and their respective successors, with power 
in such trustees to select and appoint a fifth trustee 
as chairman. Such plan and agreement contained the 
further provisions: that suitable trust certificates, 
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representing such stock, which are transferable, shall 
be prepared, issued, and delivered by such trustees to 
such bondholders, o1 persons, oi parties, entitled 
thereto, as evidence of their beneficial interest in said 
stock, and that the members of such Bondholders’ Pro- 
tective Committee shall constitute the managers of 
such plan of reorganization with full power to per- 
form any and all acts necessary to complete the same. 
(hk. 44-48.) 


The plan and agreement adopted on Apiil 19, 1927, 
by the Bondholders’ Protective Committee, was 
adopted, ratified, approved, consented to, and agreed 
to, by each of such bondholders, as therein provided 
and in conformity with the letter transmitting the 
sane, and such bondholders named the members of 
such Bondholders’ Protective Committee as their trus- 
tees under such trust agreement. (R. 40.) 


On January 27, 1928, the bondholders’ Protective 
Committee, by resolution, requested the Pacific States 
Lumber Company to complete its corporate reorgani- 
gation in accordance with such plan and agreement 
and to issue 63,757 shares of its first preferred stock 
and 63,757 shares of its no par value common stock 
to the trustees named pursuant to Section 3 of said 
plan and agreement. On that date the directors of 
plamtiff corporation, by resolution, duly adopted, 
spread such request upon its records and empowered 
and instructed its officers to carry out all of the acts 
provided im such plan and agreement to be performed 
by such corporation. (R. 5.) 


On February 15, 1928, the Pacific States Lumber 
Company changed its corporate name to Coos Bay 
Lumber Company, the appellee herein. (R. 2.) 


On February 23, 1928, the members of such Bond- 
holders Protective Committee, as such, entered into 
the Stock Trust Agreement of Coos Bay Lumber 
fompany (R. 24-32), with themselves as manager's and 
trustees under the trust agreement hereinbefore men- 
tioned, wherein, among other matters and things it is 
provided (R. 24-25) : 

Whereas, the Committee has caused to be de- 
livered to said trustees, certificates representing 
63,757 shares of the first preferred stock and an 
equal number of shares of no par value common 
stock of Coos Bay Lumber Company (formerly 
Pacific States Lumber Company) to be held by 
said trustees for and on behalf of the beneficial 
owners thereof as designated by the Committee. 

Now, therefore, it is agreed as follows: 

1. The Trustees shall issue trust receipts and 
cause the same to be delivered to said beneficial 
owners, the form thereof to be substantially, as 
follows: 


Ce OO 86 re eee Units 
Coos Bay Lumber Company 

First Preferred and Common Stock Trust Receipt 

This Certifies that as hereinafter provided and 
GMMR SHMT VCMT VOT COL ccc ccc cctecececeeeees tote 
will be entitled (out of certificates hitherto de- 
livered to the undersigned trustees under the 
agreement hereinafter mentioned) to receive cer- 
(CHET CLE SY 0ST shares of 7% first 
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preferred stock with dividends cumulative from 
July 1, 1925 and for an equal number of shares 
of no par value common stock of Coos Bay Liun- 
ber Company (formerly Pacific States Lumber 
Company) and to receive payments equal to any 
dividends which may be collected by the Trustees 
upon such shares of stock received and held by 
the ‘l'rustees under said agreement. 


This receipt is issued pursuant and subject to 
an agreement dated February 23, 1928 and exe- 
cuted by and between * * *, the Pacific States 
Lumber Company Bondholders’ Protective Com- 
mrtiec: and) 9 I sbees ne mee 


On or about February 25, 1928, the Coos Bay Luim- 
ber Company issued 63,757 shares of its first preferred 
stock and 63,757 shares of its no par value common 
stock to said ‘Trustees, to whom said stock was to be, 
and was issued in accordance with said agreements, 
resolutions, and said plan and agreement of reorgani- 
zation, in one certificate, and at the same time such 
corporation issued to F. A. Warner, as trustee for the 
former stockholders of Pacifie States Lumber Com- 
pany, 10,000 shares of its second preferred stock, in 
accordance with said agreements, resolutions, and plan 
and agreement, in one certificate. (R. 6.) 


Thereafter the Commissioner of Internal Revenue 
assessed documentary stamp taxes against the appel- 
lee corporation, on such transfer by the bondholders 
of the Pacifie States Lumber Company, or their Bond- 
holders’ Protective Committee, to their trustees, of 
legal title to, or their respective rights to receive legal 
title to, and the stock issued by Coos Bay Lumber 
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Company, in consideration for the bonds of Pacific 
states Lumber Company, in the amount of $2550.28, 
and a lke tax of $200 on the transfer by the former 
stockholders of Pacific States Lumber Company to 
their trustee, F. A. Warner, of legal title to, or their 
respective rights to receive legal title to, and the stock 
issued by Coos Bay Lumber Company direct to such 
trustee, in consideration for their Pacific States Lum- 
ber Company stock, which was paid to the appellant, 
Collector of Internal Revenue, in the amount of 
$2750.28 together with interest in the amount of 
$64.76, by application of a credit of $1575.13 and cash 
in the amount of $1239.91, aggregating in all $2815.04, 
on February 25, 1928, and February 11, 1931, respec- 
tively. (R. 10, 36-37.) 


On February 24, 1931, the appellee corporation filed 
its claim for refund No. 23104 of tax so paid in the 
amount of $2615.04, being the amount of $2815.04, less 
the $200 paid on the transfer by the former stock- 
holders of Pacific States Lumber Company to their 
trustee, of legal title to, or their respective rights to 
receive legal title to, and the stock issued in considera- 
tion for their surrendered and cancelled stock, which 
the appellee herein admits was due thereon, on the 
erounds that such trustees had the original right to 
receive the other stock issued and no transfer of a 
right to receive occurred, which was duly rejected by 
the Commissioner of Internal Revenue on Mav 38, 1982, 
on the erounds that the evidence discloses the 10,000 
shares of second preferred stock were not issued to 
the stockholders but to certain trustees, and that the 
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63,757 shares of first preferred stock and 63,757 shares 
of common stock, which were issued through an agree- 
ment with bondholders, were not issued to such bond- 
holders but to trustees and that the rights of the stock- 
holders and the bondholders to receive these shares of 
stock were, therefore, transferred and such transfer 
is subject to tax under Schedule A-3, of the Revenue 
Act of 1926. Ch. 10-11, 33-34. ) 


SPECIFICATION OF ERRORS TO BE URGED. 


The errors assigned and upon each of which ap- 
pellant relies, numbered I to V, inclusive, are found 
in the record, pages 56-57, and are incorporated here 


by reference. 


All of the assignments of error arc argued under 
the question presented in this case, and relied upon 
the same as if herein fully set out. 


ARGUMENT. 


At the outset, if the stipulated and admitted facts 
in this case (R. 1-48) are considered to be the equiva- 
lent of either an agreed statement of ultimate facts 
or an agreed statement of evidentiary facts, the re- 
view, In any event, extends to a determination of the 
question of whether the agreed facts support the judg- 
ment GSupervisors vu. Kenntcott, 103 U.S. 554; Wan- 
sas, Ciky Life Tus Cony. Sherk, 50 F, 2d) 1046 (CSG 
A. 10th) ; Lembermen’s Trust Co. v. Town of nyegate, 
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Gl EF. (2d) 14 (C. C. A. 9th); Kirkinan v. Farmers’ 
Sav. Bank, 28 BF. (2d) 857 (C. C. A. 8th)), and may 
extend to all questions of law. Kearney v. Case, 12 
Wall. 275; United States «. Khason, 16 Pet. 291: 
Campbell v. Boyreau, 21 How. 2238; Supervisors v. 
Kennicott, supra. However, the review with the mo- 
tions for judgment and exceptions saved (R. 52) ex- 
tends to a determination of whether the general find- 
ing, if any made by the court, is supported by the 
stipulated facts and whether all of the questions of 
law have been properly decided. Maryland Casualty 
ome Jones, 219 UU. 5. 792: St. Lows « Wester 
Union Telegraph Co., 148 U.S. 92; Bank of Water- 
proof v. Fidelity & Deposit Co., 299 Fed. 478 (C. C. 
A. oth), certioram denied, 266 U.S. 618: Dunsmuir v. 
scott, 217 Fed. 200 (C. C. A. 9th); MeLeughlin v. 
meee Lumver Co., 66 H. (2d) 895 (C. C. A. 9th), 
reversed, 293 U. 8. 351; UWnited States v. Jefferson 
Uilie@ctric CO., 291 U.S. 386. 


In this connection, if the stipulated facts are con- 
sidered an agreed statement of ultimate facts, no find- 
ines of fact were necessary. However, an examination 
of the admitted and stipulated facts does not disclose 
that the appellant either admitted or stipulated that 
‘‘no transfer of legal title to, or anv rights to receive 
legal title to, or the actual shares or certificates of 
stock issued was in fact made or effected’’. Henee, the 
judgement entered is not sustained by any finding of 
ultimate fact. On the other hand, if the stipulated 
facts are considered an agreed statement of evi- 
dentiary facts, which they unquestionably are, findings 
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of fact were necessary. (R. 8. 649 (U.S. C., Title 28, 
Sec. 773) ; Insurance Co. v. Boon, 95 U.S. 117.) How- 
ever, no findings of fact were made by the court (R. 
49), hence, it necessarily follows that the judgment 
(R. 50) is not supported by any findings of fact. 


Thus it is seen that the judgment entered by’ the 
District Court is not supported by any ultimate find- 
ing and should be reversed (Universal Battery Co. v. 
United States, 281 U. 8. 580; Routzahn v. Willard 
Storaye Battery Co., 291 U. 8S. 386, 410) unless the 
minute order (R. 49) is considered the equivalent of 
a general ultimate finding regardless of the provisions 
thereof to the contrary in which event, 1t cannot be 
fairly said such adverse finding naturally follows or 
flows from the admitted and stipulated facts ag a 
natural inference when such facts are all to the con- 
trary, and the evidence (R. 1-48) fails to disclose 
either any sufficient or any substantial evidence to 
sustain such adverse finding or conclusion. Hence, the 
judgement (R. 50) should be reversed in any event. 
However, should the court determine further con- 
sideration of this case necessary, then the following 
areument applies. 

The transactions tnvolved constitute tarable 
transfers by the Bondholders of the Pacifie States 
Lumber Company to their Trustees, or Nominees, 
of legal title to, or thetr respective rights to sub- 
seribe for, or to receive legal title to, and the 
127,014 shares of Kine Prefered aml No Par 
Value Common stock issued direct by the Coos 
Bay Lumber Company to such Trustees, or Nomi- 
nees, in conformity with certacn agreements and 
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plan of reorganization in consideration for said 
Bondholders’ bonds, within the meaning of the 
provisions of Section 800 and Schedule A-3, Title 
VITT, of the Revenue Act of 1926, and Articles 
31-34, of Treasury Regulations 71 promulgated 
thereunder. 


The appellee, plaintiff below, contends that the 
newly created trustees referred to in the stipulation 
of facts were the only persons who ever had a right 
to receive the stock issued direct to them by the Coos 
Bay Lumber Company in consideration for the bonds 
issued by the Pacific States Lumber Company; that 
there never was a transfer to them by the bondholders, 
or any other person, or body of a right to receive said 
stock; and that the transaction did not constitute a 
taxable transfer. The appellant, defendant below, con- 
tends that the bondholders referred to in the stipula- 
tion of facts had the right to receive the stock so 
issued in consideration for their bonds; that such 
bondholders transferred legal title to, or their rights 
to receive legal title to, or such stock to their newly 
created trustees, also referred to in the stipulation of 
facts; and that such transaction constitutes a taxable 
transfer. 

The court sustained the appellee’s motion for judg- 
ment on the basis of its contentions, concluded that no 
fndines of fact or conclusions of law were necessary, 
and ordered that judement be entered in favor of the 
appellee, plaintiff below, in the sum of $2615.04, with 
interests and costs. (R. 49.) 

The evidence (R. 1-48), none of which is disputed, 
discloses that the bondholders of the Pacific States 
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Lumber Company, under an agreement dated Septem- 
ber 18, 1925, organized or appointed a Bondholders’ 
Protective Committee to which they transferred, by 
assignment and delivery, legal title to and thei re- 
spective bonds for certain subsequent transfer, o1 
delivery, for certain purposes, reserving unto them- 
selves ownership, or their beneficial interests therein, 
and accepted negotiable receipts of such committee, as 
evidence of such ownership or beneficial interest (R. 
2-3, 13-23) ; that thereafter, such protective committee 
and such bondholde1s adopted and authorized the exe- 
cution and carrying out of a plan and agreement of 
reorganization dated April 19, 1927 (R. 42-48), with 
the members of such protective committee as managet's 
thereof, which the stockholders of, and the Pacific 
States Lumber Company in September, 1927, became 
a party to and agreed to carry out (R. 5); that such 
protective committee on January 27, 1928, requested 
the Pacific States Lumber Company to complete its 
reorganization and on that date such corporation 
authorized and directed its officers to complete the 
same; that on February 15, 1928, the Pacific States 
Lumber Company duly changed its name to Coos Bay 
Lumber Company; that on February 23, 1928, such 
protective committee, such managers of the plan and 
agreement of reorganization, and the trustees, the 
membership of each being the same identical persons, 
appomted by such bondholders, or their representa- 
tives, entered into a stock trust agreement (R. 24-32) ; 
that on or about February 25, 1928, such protective 
committee transferred or delivered the bonds held by 
them to the Coos Bay Lumber Company which on that 
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date issued and delivered to such trustees legal title to 
and 63,757 shares of its first preferred stock and 63,- 
7o7 shares of its common stock, in consideration for 
the bonds of such bondholders, and on or about that 
late, said trustees, issued and delivered their trust 
receipts to said bondholders as evidence of said bond- 
holders’ ownership of, or beneficial interest in and to 
said stock; and that in addition, said corporation 
issued and delivered to F. A. Warner, as trustee for 
the former stockholders of such corporation, 10,000 
shares of its second preferred stock in consideration 
for their surrendered and cancelled stock in accor- 
dance with said plan and agreement of reorganization 
to which said stockholders had become parties (R. 6), 
with respect to which, the appellee admits the tax paid 
on such transfer in the amount of $200 under the 
provisions of the identical statute was legally assessed 
and collected. (R. 10, 36-37.) 


In other words, the evidence conclusively shows that 
the bondholders purchased and paid for the stock 
issued by assignment and delivery of their bonds and 
that the trustees received and held legal title to and 
the shares of stock so issued, which the trust receipts 
show the real or beneficial ownership of to be vested 
in the bondholders and not the trustees. 


The only inference of fact or conclusion of law that 
may be fairly drawn from such evidence is that the 
trustees obtained the right to receive legal title to and 
the shares of stock issued from the bondholders who 
paid the consideration therefor by assignment in blank 
and delivery of their bonds, or that the bondholders, 
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by execution of certain agreements and plan of reor- 
geanization, thereby transferred to their trustees, or 
nominees, legal title to, or their respective rights to 
subseribe for, or to receive legal title to, and the actual 
shares of stock issued by appellee direct to such trus- 
tees in consideration for the bonds of such bond- 
holders. Any inference of fact, or conclusion of law 
to the contrary, 1s in direct opposition to the evidence 
and would, of course, have nothing to sustain it. The 
appellee, in effect, concedes these statements to be ac- 
curate with respect to the hke transfer by the former 
stockholders effected upon the issuance of the 10,000 
shares of its second preferred stock to the trustee for 
such former stockholders of appellee corporation as a 
part of the same transaction. (R. 10, 36-37.) 


The respective rights of the bondholders to receive 
the consideration paid, namely the stock issued, for 
their bonds are inherent rights incident to and coex- 
tensive with their respective rights of ownership of 
said bonds whether thev hold legal title thereto them- 
selves, or possess negotiable trust receipts represent- 
ing or evidencing such ownership. 


If the might to receive legal title to and the stock 
issued bv appellee in consideration for their bonds was 
not inherent in such bondholders but rested solely with 
the newly created trustees, then no necessity existed 
for the agreements dated September 18, 1925 (R. 13- 
23), April 19, 1927 (R. 44-48), May 4, 1927 (R. 42-43), 
and February 23, 1928 CR. 24-32), and the appellee is 
In error with respect to the $200 item of the total tax 
assessed and paid which it concedes was legally 
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assessed and collected on a part of the same transac- 
tion. 

With the burden of proof resting squarely upon the 
appellee, plaintiff below, it made no attempt and has 
completely failed to show by the evidence just how 
such right to receive arose in the trustees appointed 
by the bondholders, or their representatives, or from 
whom they obtained it, or explain just why the appel- 
lee issued the stock to the trustees, or for what con- 
sideration flowing from them; consequently the record 
contains neither any sufficient nor any substantial 
evidence to sustain the judgment. 


Section 800 and Schedule A-3, Title VIII, of the 
Revenue Act of 1926, clearly provide that the tax of 
2 cents per share is imposed on all sales, or agreements 
to sell, or memoranda of sales, or deliveries, 01 trans- 
fers of legal title to shares or certificates of stock, or 
of profits or interest in property or accumulations in 
any corporation, or to rights to subscribe for or to 
receive such shares or certificates (Travis v. Ann 
Arbor Co., 168 N. Y. Supp. 53, affirmed on appeal, 227 
N. Y. 640; George A. Hormel & Co. v. United States, 
10 Fed. Supp. 623 (Minn.)), and it is elemental that 
one cannot read into the statute any exceptions or 
exemptions merely because the transfers may be 
termed technical or formal. (George A. Horml & Co. 
v. United States, supra.) This is particularly true when 
it is considered that the statute applies to all transfers 
of every kind or character. Consequently it makes no 
difference whether the transfers are made to an em- 
ployee, nominee, agent, transfer agent, trustee, voting 
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trustee, legatee, or stockholder, except that the transfer 
to the stockholder, like that of an outright purchaser, 
covers not only legal title but the beneficial interest 
as well, and the method or medium employed in effect- 
ing the transfer is not the determining factor. 


In the instant case the bondholders owned, fur- 
nished and, through their protective committee, de- 
livered and paid the consideration for the stock issued 
by appellee to their newly created or authorized trus- 
tees. Hence, such bondholders, not their trustees, were 
legally entitled by reason of such ownership and their 
inherent rights coextensive therewith, to receive legal 
title to and such stock upon issuance. Rochefeller v. 
United States, 257 U.S. 176; Stange v. United States, 
68 C. Cls. 395, affirmed, 282 U.S. 270; Rensselaer & S. 
LR. Co. v. Irwin, 249 Fed. 726 (C. C. A. 2d), certiorari 
denied, 246 U. 8. 671; Marconi Wireless Telegraph 
Co. v. Duffy, 273 Fed. 197 (N. J.); United States v. 
Brown Fence & Wire Co., 9 Fed. Supp. 1008 (N. D. 
Ohio); Consolidated Equities v. White, 9 Fed. Supp. 
145 (Mass.); Raybestos-Manhattan v. United States, 
10 Fed. Supp. 130 (C. Cls.), certiorari granted, May 
20, 1935; George A. Hotmelaé Co. v. Umted States, 
10 Fed. Supp. 623 (Minn.); however, such bond- 
holders having by their agreements dated September 
18, 1925 (R. 13-23), April 19, 1927 (CR. 44-48); May 
+, 1927 CR. 42-43), and February 23, 1928 (CR. 24-32) 
agreed, authorized, and directed that the stock, to be 
issued in consideration for their bonds, be issued 
divect to their trustees, they thereby transfered vo 
their trustees legal title to, or their respective rights 
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to receive legal title to and such shares o1 certificates 
of stock upon issuance, without transferring owner- 
ship thereof, which is now represented or evidenced 
by trust receipts, therefor, thus incurring the tax 
lability imposed by Section 800 and Schedule A-3, 
Title VIII, of the Revenue Act of 1926, and Treasury 
Regulations 71 duly promulgated thereunder. ‘lhe 
appellee concedes the foregoing as applied to the issu- 
ance of the 10,000 shares of second preferred stock to 
the trustee for the former stockholders of Pacific 
States Lumber Company, and such inference of fact 
or conclusion of law is fully supported by the cases 
hereinbefore cited, and the decision rendered on Sep- 
tember 10, 1935, in the case of Founders General Corp. 
u. Hoey (8S. D. N. Y.), not vet officially reported but 
found in Vol. I, Prentice-Hall, 19385, p. 1980, wherein 
the court expressly held that the tax could be sus- 
tained ‘‘on the theory that the nomination of Benton 
& Company as the person to whom the certificate was 
to be issued, falls within the exact letter of the statute 
taxing ‘transfers of legal title to * * * rights 
* * * to receive such shares or certificates’ ’’, which 
is tantamount to holding that the transaction involved 
constituted a “‘transfer of the right to receive legal 
title to, or the actual shares or certificates’’ and not an 
outright ‘“‘transfer of legal title’? by execution of a 
written assignment. 


The appellee on appeal will doubtless rely on the 
cases of Minnesota Mining & Mfg. Co. v. Willeuts, 2 
Fed. Supp. 789 (Minn.); Shreveport-Hl Dorado Pipe 
Line Co, . MeGrawt, 63 F. (2d) 202 (C. C. A. Sth); 


Linion Trust Co. v. Heimer, 26 F. (2d) 391 CW. D. 
Pa.); and Westmoreland Coal Co. v. MacLaughlin, 8 
Fed. Supp. 963 CW. D. Pa.), affirmed, per curiam, 73 
Heed 10045(C, Cadwodyr 


With respect to all of these decisions the records 
made did not warrant a review except in the West- 
noreland Coal Co. case. However, the court in each of 
these cases not only failed to recognize the substantial 
diiference and distinction existing between a person 
or corporation as the owner of property, and the trus- 
tees, nominees, or stockholders, to whom the stock was 
issued direct, in consideration for property or money 
paid by such person, or corporation, therefor (Gibbons 
v. Mahon, 186 U. 8S. 549; Van Allen v. The Assessors, 
3 Wall. 573; The Delaware Railroad Tar, 18 Wall. 
206, 230; Tennessee v. Whitworth, 117 U. 8. 129, 136; 
New Orleans v. Houston, 119 U.S. 265, 277), but after 
finding facts which are in substance and effect in har- 
mony with the findings presented in the case of Mar- 
cont Wireless Telegraph Co. v. Duffy, supra, and the 
cases hereinbefore cited, reached an erroneous conelu- 
sion of law as did the District Court in the instant 
‘ase and no conflict in Cireuit Court decisions existed 
at the time to warrant application for certiorari in 
the Westmoreland Coal Co. ease. 


Thus it is seen that the transactions involved con- 
stitute taxable transfers by the bondholders of Pacific 
States Lumber Company to their trustees, or nomi- 
nees, of legal title to, or their respective rights to sub- 
scTibe for, or to receive legal title to, and the 127,514 
shares of first preferred and common stock issued 
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direct by the Coos Bay Lumber Company to their 
trustees, or hominees, in conformity with the agree- 
ments and plan of reorganization, in consideration for 
such bondholders’ bonds within the meaning of the 
provisions of the above statute and regulations. 


CONCLUSION. 

It is urged that the judgment and conclusions of 
law of the District Court be reversed, and that this 
case be remanded to such court, with instructions to 
enter specific conclusions of law and judgment in 
favor of the appellant herein. 

Dated, San Francisco, 

November 1, 1935. 


Respectfully submitted, 
leis Jele \iRG ea aceon 
United States Attorney, 
Frank J. WInbEMAN, 


Assistant Attorney General, 
SEWALL KEY, 
ANDREW 1D). SHARPE, 
EK. F. McManon, 


Special Assistants to the Attorney General, 


Attorneys for Appellant, 


(Appendix Follows.) 
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STATUTES LNVOLVED. 
Revenue Act of 1926, c. 27, 44 Stat. 9: 
rime Vt ==Stwirp Paxgs. 


Sec. 800. On and after the expiration of thirty 
days after the enactment of this Act there shall be 
levied, collected, and paid, for and in respect of the 
several bonds, debentures, o1 certificates of stock and 
of indebtedness, and other documents, instruments, 
matters, and things mentioned and described in Sched- 
ule A of this title, or for or in respect of the vellum, 
parchment, or paper upon which such instruments, 
matters, or things, or any of them, are written or 
printed, by any person who makes, signs, issues, sells, 
removes, consigns, or ships the same, or for whose use 
or benefit the same are made, signed, issued, sold, re- 
moved, consigned, or shipped, the several taxes speci- 
fied in such schedule. The taxes imposed by this sec- 
tion shall, in the case of any article upon which a 
corresponding stamp tax is now imposed by law, be 
in lieu of such tax. (U. 8S. C. App. Title 26, Sec. 
901.) 


SCHEDULE A.—STAMP TAXES. 


3. Capital stock, sales or transfers: On all sides, 


or agreements to sell, or memoranda of sales or de- 
liveries of, or transfers of legal title to shares or cer- 
tificates of stock ov of profits or of interest in prop- 
erty or accumulations in any corporation, or to mghts 
to subscribe for or to receive such shares or certifi- 
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cates, whether made upon or shown by the books of 
the corporation, or by any assignment in blank, or by 
any delivery, or by any paper or agreement or memo- 
randum or other evidence of transfer or sale, whether 
entitling the holder in any manner to the benefit of 
such stock, interest, or rights, or not, on each $100 of 
face value or fraction thereof, 2 cents, and where 
such shares are without par or face value, the tax 
shall be 2 cents on the transfer or sale or agreement 
to sell on each share: Provipen, That it is not 1n- 
tended by this title to impose a tax upon an agree- 
ment evidencing a deposit of certificates as collateral 
security for money loaned thereon, which certificates 
ave not actually sold, nor upon the delivery or trans- 
fer for such purpose of certificates so deposited, nor 
upon mere loans of stock nor upon the return of stock 
so loaned: PROVIDED FURTHER, That the tax shall not 
be imposed upon deliveries or transfers to a broker 
for sale, nor upon deliveries or transfers by a broker 
to a customer for whom and upon whose order he has 
purchased same, but such deliveries or transfers shall 
be accompanied by a certificate setting forth the facts; 
PROVIDED FURTHER, That 1n case of sale where the evi- 
dence of transfer is shown only by the books of the 
corporation the stamp shall be placed upon such books; 
and where the change of ownership is by transfer of 
the certificate the stamp shall be placed upon the cer- 
tificate; and in cases of an agreement to sell or where 
the transfer is by delivery of the certificate assigned 
in blank there shall be made and delivered by the 
seller to the buyer a bill or memorandum of such sale, 
to which the stamp shall be affixed; and every bill or 
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memorandum of sale or agreement to sell before men- 
tioned shall show the date thereof, the name of the 
seller, the amount of the sale, and the matter or thing 
to which it refers. Any person liable to pay the tax 
as herein provided, or anyone who acts in the matter 
as agent or broker for such person, who makes any 
such sale, or who in pursuance of any such sale de- 
livers any certificate or evidence of the sale of any 
stock, interest or right, or bill or memorandum there- 
of, as herein required, without havine the proper 
stamps affixed thereto, with intent to evade the fore- 
eoing provisions, shall be deemed guilty of a misde- 
meanor, and upon conviction thereof shall pay a fine 
of not exceeding $1000, or be imprisoned not more than 
six months, or both. (U. 8. ©. App., Title 26, See. 
901.) 


REGULATIONS INVOLVED. 


Treasury Regulations 71, approved July 7 
promulgated under the Revenue Act of 1926: 


Art. 31. Basis of Tax.—Every transfer or sale of 
stock, either before or after issuance of a certificate, 
is taxable. The tax accrues at time of making the 
sale or agreement to sell or memorandum of sale, or 
delivery of, or transfer of the legal title to shares, or 
certificates of stock, or of profits, or of mterest in 
property or accumulations in any corporation, joint- 
stock company, or association, or of the right to sub- 
Scribe for or to receive such shares or certificates, 
regardless of the time or manner of the delivery of 
the certificate or agreement or memorandum of sale. 
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Art. 32. Rate of Taxation—(a) In the case of 
stock having a par or face value, the amount of the 
tax is 2 cents on each $100 or fraction thereof of the 
total par or face value of the shares or certificates 
involved in the sale or agreement to sell, whether such 
ageregate par or face value is greater or less than 
£100; e. @., where the total par or face of the shares 
involved in the transaction is $100 or less, the tax is 
2 cents; where such value is in excess of $100, the tax 
is 2 cents on each $100 or fraction thereof. 


(b) In the case of shares of stock without par or 
face value, the tax is 2 cents on the transfer or sale 
of, or agreement to sell, each share. 


Art. 33. Computation of the Tax.—(a) In the case 
of stock having a par or face value, the amount of the 
tax is computed upon the total par or face value of 


the shares and not upon the amount that mav have 
been paid in on such stock; e. g., where stock of the 
par value of $100 is sold, for which only $25 is paid, 
the tax is reckoned upon the par value of $100 and 
not upon the $25 paid. 


(b) Where one certificate represents several shares 
(however large the number of shares) on the transfer 
of such certificate the tax is computed upon its face 
value and not on the face value of each separate share 
of stock, or of profits, or of interest In property or 
acctunulations; e. g., on the transfer of one certificate 
representing 500 shares, par value $5, the face value 
of the certificate being $2500, the stamp tax is 50 
Gents. 
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(c) In the case of stock without par or face value, 
the tax is computed on each share; e. @., the tax on 
the transfer of a certificate for 20 shares of such stock 
is 40 cents. 


Art. 34. Sales and Transfers Subject to Tax. The 
following transactions are subject to the tax: 

(a) ‘The sale, or transfer, or change of ownership, 
of certificates of stock, or of profits, o1 of interest in 
property or accumulations in corporations, joint-stock 
companies, or associations. 


(b) ‘The sale or transfer of shares of stock, 
whether or not represented by certificates. 


(c) The transfer of stock to or by trustees. 
(d) ‘The transfer of voting trust certificates. 


(e) The sale or transfer of temporary or interim 
certificates of stock. 


(f) The sale or transfer of certificates or shares 
representing beneficial interests in an association. See 
article 77 (1) (e)—‘‘ Association’’. 


(¢) The transfer of the interest of a subscriber 
for stock, however such interest may be evidenced or 
conditioned upon further pavments. 

(h) The transfer of the meght to subscribe for 
stock in any corporation, joint-stock company, or as- 
sociation, whether or not evidenced by warrants. 

GQ) The transfer of the mght to receive a stock 
dividend already declared. 

(j) The transfer or surrender of stock to a cor- 
poration, for the purpose of the corporation, whether 
or not it intends eventually to sell such stock. 


V1 


(k) The sale of or agreement to sell shares of 
stocks made by a broker, directly or indirectly, for 
himself. 


(1) The sale or transfer of stock by a broker at a 
price different from that at which he accounts to his 
selling customer. 


(m) The transfer of stock in pursuance of a gift, 
bequest, or conveyance by trustees. 


(n) The transfer of stock from parties occupying 
fiduciary relations to those for whom they hold stock. 


(o) The transfer of certificates of stock by an 
administrator or executor to the legatee or distributee. 


(p) The transfer of stock on the books of a do- 
mestic corporation, regardless of where the sale 1s 
made or the stock certificates delivered. 


(q) The sale, transfer, or dehvery, within the ter- 
ritorial jurisdiction of the United States, of shares 
of stock of a foreign corporation. 


(+) The transfer of stock of a corporation to be 
merged to the merging corporation prior to the actual 
mereing and as a condition precedent to the merger. 


(s) Upon a merger, the transfer of stock owned 
by a corporation which is merged into another cor- 
poration from the name of the first to the name of 
the second corporation is a transfer by the act of the 
parties, and not wholly by operation of law. 

(t) The transfer of the meht to receive stock 
which a corporation has unconditionally agreed to 
issue. 
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(u) ‘Transfers of stock are subject to the tax even 
though the holders thereof are not entitled in any 
manner to the benefit of the stock. 

(v) ‘Transfer of stock from old firm to new firm 
succeeding to its business where personnel is different. 

(w) ‘Transfer of stock from a firm to individual 
members thereof upon dissolution of the business. 


